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QUESTIONS FOR REVIEW 
1. Does in rem j u r i s d i c t i o n e x i s t r ega rd l e s s of in 
personam j u r i s d i c t i o n for purposes of de te rmining the p r i o r i t y 
of competing pre-judgment Lien i n t e r e s t s and grant ing an in rem 
judgment a g a i n s t the r e s ? 
2. Did t he cour t commit c lea r e r ror in f a i l i ng to find in 
personam j u r i s d i c t i o n over ce r t a in defendants when the cour t 
found the defendants t o be assumed names, Kurt and Fred Vreeken 
made genera l appearances through f i l ing t h e i r answer and another 
JOHN DOE defendant Keith Vreeken was personal ly served? 
3. What de fec t s in a prejudgment writ of attachment and 
proceedings thereon are su f f i c i en t ly unamendable render ing the 
a t tachment void so t h a t a th i rd par ty in t e rvenor may challenge 
the void a t tachment? 
4. What i s a su f f i c i en t pleading under Rule 24c) for 
purposes of intervention? 
5. What are the proper uses of and procedures in 
garnishment a s opposed to attachment proceedings? 
6. Were the errors of the t r i a l court incons i s tent with 
substantial jus t i ce and did they a f fec t the s u b s t a n t i a l r i g h t s of 
the p a r t i e s in v io la t ion of Rule 61? 
7. I s i t a v io lat ion of free speech under the Utah and 
Federal c o n s t i t u t i o n to c r i t i q u e an appel la te br ief for s ty le and 
adequacy or i s such within the excep t ions of free speech and 
within the inhe ren t powers of a lower appel la te cour t lacking the 
rule making power over the ru les used as a premise for the 
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c r i t i q u e ? 
8. I s r e t r o a t i v e a p p l i c a t i o n of new form and c o n t e n t 
r u l e s f o r a p p e l l a t e b r i e f s n o t i n e f f e c t a t t h e t i m e of 
p r e p a r a t i o n a n d f i l i n g of a n a p p e l l a t e b r i e f e x p o s t f a c t o 
a p p l i c a t i o n of a l aw i n v i o l a t i o n of t h e U t a h a n d F e d e r a l 
c o n s t i t u t i o n s ? 
9. I s i t j u s t i c e a n d e q u i t y t o c r i t i q u e an a p p e l l a t e 
b r i e f f o r s t y l e a n d a d e q u a c y b y u s i n g r u l e s o f c o u r t w h i c h were 
n o t t h e r u l e s i n e f f e c t a t t h e t i m e t h e b r i e f w a s p r e p a r e d a n d 
f i l e d w i t h t h e a p p e l l a t e c o u r t ? 
REFERENCE TO COURT OF APPEALS OPINION 
The o p i n i o n of t h e U tah C o u r t of A p p e a l s i n t h i s m a t t e r 
i s DEMETROPODLOS V. VREEKEN, No. 8 6 0 0 3 1 - C A , f i l e d 11 May 
1 9 8 8 , a n d r e p o r t e d i n Utah A d v a n c e R e p o r t s 82 Adv. Rep . 26 
(Utah Ct . App. 1 9 8 8 ) . A c o p y of t h e o p i n i o n i s i n c l u d e d i n t h e 
A p p e n d i x a s E x h i b i t 8. 
JURISDICTIONAL STATEMENT 
1. The d a t e of t h e e n t r y of t h e d e c i s i o n s o u g h t t o b e 
r e v i e w e d i s 11 May 1 9 8 8 . 
2 . The d a t e of t h e o r d e r of t h e U t a h C o u r t of A p p e a l s 
d e n y i n g P e t i t i o n f o r R e h e a r i n g i s 6 J u n e 1 9 8 8 . 
3 . An e x t e n s i o n of t i m e f o r f i l i n g t h i s P e t i t i o n f o r 
W r i t of C e r t i o r a r i u n t i l a n d i n c l u d i n g J u l y 8 f 198 8 h a s b e e n 
g r a n t e d by t h i s C o u r t . 
4 . J u r i s d i c t i o n t o r e v i e w t h e U t a h C o u r t of A p p e a l s ' 
d e c i s i o n i n t h i s m a t t e r i s c o n f e r r e d u p o n t h e Utah S u p r e m e C o u r t 
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by Utah Code Annotated 1953 f a s amended, Section 78-2-2(3) (a) 
and (5) and by Rule 4 2 of the Rules of t he Utah Supreme Court. 
CONSTITUTIONAL OR STATUTORY PROVISIONS 
See sepa ra t e Appendix volume. 
STATEMENT OP THE CASE 
Case in In te rp leader to de termine p r i o r i t i e s of p r e -
judgment wri t s of a t t achment and supplemental proceedings on a 
post- judgment garnishment t o de termine p r i o r i t y t o garnishable 
funds. Demetropoulos served a pre-judgment wri t of a t tachment 
on bank funds a t Deseret Bank, Lehi, Utahf 11 days p r io r t o Rone 
serv ing a pre-judgment writ of garnishment on the same funds. 
Rone a t t acked the va l i d i t y of wri t and proceedings of Deme-
tropoulos by moving for i n t e r v e n t i o n . The Fourth D i s t r i c t Court, 
Honorable George E. Ballif, refused i n t e r v e n t i o n . The Utah 
Supreme Court i s sued mandamus forcing the d i s t r i c t court t o 
allow Rone to i n t e r v e n e . Eventual hear ing was had on the 
complaint in i n t e rven t ion and a lso v a l i d i t y and p r i o r i t i e s of a 
post - judgment garnishment served by Demetroupolos on the same 
bank funds. 
The t r i a l cour t i s sued f indings and conclus ions up-
holding the va l i d i t y and p r i o r i t y of the Demetropoulos p r e -
judgment writ of a t t achment and Demetropoulos post - judgment 
garnishment on seve ra l grounds. On appeal , t he appeal o r i g i n a l -
ly lodged in the Utah Supreme Court in 1984 was t r ans fe r r ed t o 
the newly formed Utah Court of Appeals. The Utah Court of 
Appeals affirmed the lower t r i a l court upon the ground t h a t Rone 
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had not obtained in personam j u r i s d i c t i o n over Vreekens, the 
defendants in Rone's ac t i on . The Utah Court of Appeals also 
added to i t s opinion a c r i t i q u e of Rone's appel la te brief
 f 
e x a m i n i n g t h e b r i e f under s t a n d a r d s and p e n a l t i e s i n a p p e l l a t e 
r u l e s n o t i n e f f e c t a t t h e t i m e Rone ' s b r i e f was p r e p a r e d and 
f i l e d . P e t i t i o n fo r r e h e a r i n g was made and d e n i e d and t h i s 
p e t i t i o n l odged . 
STATEMENT OF FACTS 
D e m e t r o p o u l o s ' p r e - j u d g m e n t w r i t of a t t a c h m e n t was 
i s s u e d on Apr i l 1 1 , 1983 [R78] and s e r v e d on D e s e r e t Bank, Leh i , 
Utah on 12 Apr i l 1983 [R738; EP 2, paragraphs 8 & 9 ] . However, 
no n o t i c e was g iven of t h e a t t a c h m e n t t o owners of t h e a t t a c h e d 
p r o p e r t y w i th in 10 days a f t e r t h e w r i t was i s s u e d and no new 
w r i t was i s s u e d [R81, 82 f 83 f 90 f 1 1 9 5 - 9 6 ] . F u r t h e r m o r e , no 
r e t u r n or i n v e n t o r y of t h e Demet ropou los p r e - j u d g m e n t w r i t was 
made w i t h i n 20 d a y s a f t e r i t s r e c e i p t [R404-408] bu t r a t h e r 7 
months l a t e r on November 25 , 1983 [ R 4 0 4 ] , t h e i n v e n t o r y d id n o t 
c o n t a i n a memorandum s p e c i f i e d i n Rule64C(h) [R1189 r 1194. 
1195] nor had one been r e q u e s t e d [ R 1 1 9 4 ] . Demet ropoulos f i l e d 
an e n l a r g e m e n t of t i m e r e q u e s t i n which t o s e r v e i t s d e f e n d a n t s 
and on Apr i l 22, 19 83 , t h e t r i a l c o u r t s i g n e d an o r d e r a l lowing 
r e v i e w of t h e i r w r i t "a t t h e r e q u e s t of d e f e n d a n t s by t h e i r 
p r o v i d i n g t h e P l a i n t i f f s wi th 7 2 hou r s n o t i c e of t h e h e a r i n g 
t h e r e o f " [R82, 8 3 ] . S e r v i c e of Demet ropou los 1 d e f e n d a n t s was 
maid by m a i l a f t e r which one of t h e d e f e n d a n t s Fred Vreeken 
s e r v e d a v e r i f i e d a n s w e r t o Demet ropou los on 23 May 1983 
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[R123], f i led with the clerk of the cour t 2 4 May 19 8 3 [R118] . 
Rone had two pre-judgment wr i t s of garnishment i s sued 
by the cour t , t he f i r s t on 11 April 1983 [R78,] and the second on 
April 22, 1983 [R1074, 1037, 1052, and 1066] . The second Rone 
wri t was served on Deseret Bank on April 23, 1983 [R1074. 1037, 
1052, and 1066] . The wri t t oge the r with copies of o ther 
pleadings was served on Keith Vreeken on April 25, 1983 [R1073] . 
On May 2, 1983, an open cour t hear ing was held and Rone's wri t 
was extended by order of the cour t for the pendency of t h e 
proceedings u n t i l hear ing on the mer i t s or un t i l fu r ther order of 
the court [1050, 1075] . Two defendants Kurt Vreeken and Fred 
Vreeken served an answer and counterclaim to Rone's complaint 
on 20 May 1983 [R1087] f i led with the clerk of t h e cour t on 7 
June 1983 [1078] . 
On June 8, 1983, Demetropoulos was granted a defaul t 
judgment for $18,961.75 plus c o s t s a g a i n s t c e r t a in defendants in 
i t s ac t ion [R136]. Demetropoulos then reques ted a pos t - j udg -
ment wri t of garnishment [R168, 182-184] . The garnishment was 
served on Deseret Bank June 28, 1983 but i t garnished the funds 
of a l l de fendants , not j u s t judgment-defendants [R182]. As a 
r e s u l t , Fred Vreeken f i led an object ion [R186]. Garnishee 
Deseret Bank's answer to i n t e r r o g a t o r i e s revealed $15,961.75 
garnished funds and ind i ca t ed Rone had garnished the same funds 
a f te r Demotropoulos' f i r s t wri t [R182-184] . 
Rone moved t o in t e rvene in t he Demetropoulos c a se , was 
denied, and then allowed by wri t of mandamus i s sued by t h i s 
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honorable court [R138]. Hearing on Rone's complaint in i n t e r -
vent ion and a supplemental proceeding regard ing Demetropoulos' 
post- judgment garnishment was held February 23, 1984 [R1181]. 
The t r i a l court d i smissed Rone's complaint no cause of ac t ion 
[ R 7 3 6 , 7 3 7 , 7 4 3 ] . 
On appeal , f i led May 18, 1984 [R749, 751] the Utah Court 
of Appeals sus ta ined the t r i a l court on j u r i s d i c t i o n a l grounds by 
opinion dated May 11, 1988 and added i t s c r i t i que of Rone's 
appel la te brief us ing as a premise ru les not in ef fect when the 
brief was prepared and f i led [CA:1-10]. A p e t i t i o n for r e h e a r -
ing was f i led but denied on June 6, 1988 and an ex tens ion to f i le 
t h i s Pe t i t ion granted by the supreme court up to and through July 
8, 198 8 [ A p p e n d i x ] . 
IN REM AND QUASI IN REM JURISDICTION WAS NOT DEPENDENT 
UPON IN PERSONAM JURISDICTION 
The Court of Appeals has held t h a t s ince the re was no 
e f fec t ive in personam s e rv ice on the defendants , Rone's p r e -
judgment writ of garnishment was void and l o s t i t s va l i d i t y as 
an inchoa te l i e n . CA 7:last paragraph, 8: l a s t paragraph 
The Court of Appeals opined a t CA8:next to l a s t 
paragraph i t s reasoning as follows: 
Appellant d i sp u t e s the f inding concerning 
Keith Vreeken's s t a t u s , but a lso contends t h a t 
any problems with h i s se rv ice of p rocess on 
the defendants are inconsequen t i a l s ince s e r -
vice of h i s prejudgment wri t of garnishment 
was duly made on the bank. This f ac t does not 
save appel lant . A prejudgment writ of ga r -
nishment i s a p rov is iona l remedy only, "ava i l -
able as a means of a t tachment of in tang ib le 
proper ty . . .before judgment, in cases in which a 
writ of a t tachment i s ava i lable under Rule 
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64C.M Utah R. Civ. P. 64D(a)( i ) . Such a 
prejudgment writ merely commands the ga r -
n ishee to r e t a i n the proper ty "unt i l fur ther 
order of t he cour t ." Utah R. Civ. P. 64D(e)( i ) . 
Only if the p la in t i f f u l t imate ly ob ta ins a val id judgment a g a i n s t the defendant i s he or she 
en t i t l ed to some or a l l of the provis iona l ly 
garnished proper ty . See Utah R. Civ. P. 
64D(j). See a lso Utah R. Civ. P. 64C(k). 
But the appel la te court has not understood or applied the 
e s t ab l i shed law in Utah and the na t ion regard ing in rem and 
quasi in rem j u r i s d i c t i o n . This h ighes t cour t in t h i s s t a t e held 
in 1909 in the case of Bristol v Brent, 36 D 108f 103 P 1076, and 
reaff irmed in 1976 regarding in rem j u r i s d i c t i o n over proper ty 
by garnishment : 
. . . In case of an a t t achment of a debt by 
garnishment , the wri t of garnishment performs 
the funct ions of a wri t of a t t achment r and a 
debt owing by the garn i shee to the defendant 
may be a t t ached by due se rv ice of such wri t 
upon ga rn i shee . In such a proceeding, in 
order to confer j u r i s d i c t i o n upon the cour t , 
two th ings are e s s e n t i a l : (1) J u r i s d i c t i o n of 
the person of the ga rn i shee ; and (2) j u r i s d i c -
t i on of the debt owing by the garn i shee to the 
defendant , which c o n s t i t u t e s the r e s . A p r o -
ceeding by which j u r i s d i c t i o n i s sought by 
a t t a ch ing proper ty f whether t ang ib le or i n t a n g -
i b l e , such a s a debt , i s e s s e n t i a l l y a 
proceeding in rem; t h a t i s , a proceeding 
a g a i n s t a t h ing which i s brought i n to the 
custody of the law and hence within the j u r i s d i c t i o n of the cour t . Bristol v Brent, 
suDra, 1079; Emp. Mut. of Wassau v Montrose 
Steel Co., 559 P2d 536, 537 (Utah Dec. 27, 
1976) 
The court may a s s e r t power over proper ty within i t s 
j u r i s d i c t i o n and has the power to cont ro l the d i s p o s i t i o n of t h a t 
proper ty and to de te rmine the ex t en t of i n t e r e s t s in the proper ty 
and may take the proper ty to s a t i s f y claims of those lawfully 
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present in the state but cannot adjudicate personal (in 
personam) liability over individuals whom it has not obtained in 
personam judrisdiction or whose property is not within the 
state. Emp. Mut. of Wassau, supra, 538 But in an action in 
rem, which garnishment isf the court has jurisdiction over the 
property, as the subject matter of the suitf and it attaches at 
the institution of the suit. Emp. Mut. of Wassau, supra, 538 
The Court of Appeals said that because in personam 
jurisdiction was not effected, the court lost its right to 
exercise control over the res of the deposited funds at Deseret 
Bank and Rone lost any lien he might have had. This is purely 
contrary to all of the law on in rem and quasi in rem 
jurisdiction in this country since the 1877 decision of Pennoyer 
v Neff, 95 US 725 (US 1877). See also Friedenthal, Kane and 
Miller, Civil Procedure, 1985 (St* Pau., Minn.: West Publishing 
Co.), Sections 3.2-3.11. 
This highest court also explained the distinctions 
regarding in rem and in personam jurisdiction in 1911. A Utah 
resident attached funds of a non-resident and obtained in rem 
judgment. The defendant then appeared specially moving to 
vacate and set aside the judgment for lack of jurisdiction over 
his person and his property. This highest court held: 
A court having conferred upon it jurisdiction 
may not divest itself of jurisdiction not 
depending upon facts, by an erroneous decision 
on matters of law that it has no jurisdiction. 
The complaint in the municipal courtf though 
brief and somewhat incomplete in some parti-
culars, yet characterized the action as one on 
contract and not in tort. But in considering 
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the jurisdict ional matters in t h a t r e s p e c t we 
th ink too much s t r e s s was la id on the 
complaint . To e n t i t l e a p la in t i f f to a wri t of 
a t t achment , the na ture and amount of the 
indeb tedness whether upon a judgment or a 
con t rac t express or implied/ are requi red to be 
s t a t ed in an a f f idav i t to be f i led by him or in 
his behalf •••.But i t i s the averments of the 
a f f idav i t , not the complaint , which confer the 
power to i s s u e t he wri t : and i t i s the se izure 
of property of the defendant under the writ and 
within the jurisdict ion of the court which 
g ives i t control over the res and the power to 
proceed against i t . 
A proceeding to enforce the payment of a debt 
or demand by a t tachment a g a i n s t the defen-
d a n t ' s persona l proper ty within the j u r i s d i c -
t ion of the court pa r t akes in i t s na ture and 
cha rac t e r of a proceeding in rem and a lso of 
an ac t ion in personam. If the defendant i s 
served within the j u r i s d i c t i o n , or appears 
generally, the proceeding i s in the na ture of a 
persona l a c t i o n . He i s l i ab l e in such case t o 
a personal judgment, if the indeb tedness i s 
e s t ab l i shed , i r r e s p e c t i v e of the proper ty 
se i zed , with the added i n c i d e n t t h a t the 
proper ty a t t ached remains l i ab l e under the 
control of the cour t to answer to the demand 
e s t ab l i shed a g a i n s t the defendant by the f i na l judgment of the cour t . If there be no such 
service or appearance of the defendant, then 
the proceeding i s in i t s nature in rem, or, 
more accurately speaking, quasi in rem, the 
only e f f ec t of which i s to subject the property 
attached to the payment of the demand which 
the court may find to be due to the plaintif f . 
The a t tachment does not bring the defendant 
i n t o cour t . I t s object i s t o give the p la in t i f f 
execut ion a g a i n s t the th ing a t t a ched . And 
where t he re i s no se rv ice within the j u r i s d i c -
t i o n , and no appearance , the judgment, of 
course , cannot go beyond the proper ty a t t a c h -
ed. The proceeding in such case being a g a i n s t 
the proper ty , if the a t tachment be s e t a s i d e 
the res i s gone;" and if t h e r e be no s e r v i c e or 
appearance [of the defendant p e r s o n a l l y ] , the j u r i s d i c t i o n of the cour t to fur ther proceed i s 
a lso gone. If, however, the defendant has 
been served, or has general ly appeared in the 
ca se , i t s j u r i s d i c t i o n i s r e t a ined though the 
a t tachment i s d i s so lved . These views are 
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statements of mere elementary principles and 
are supported by the following authorities and 
cases: [cases omitted].... H. L. Griffin Co. v 
Howell, 113 P 327, 328, 329 (Utah 1911) 
The court in H. L. Griffin Co., supra, said that they were not 
reviewing the correctness of dissolving the attachment in that 
case but only the jurisdictional matters involved (H. L. Griffin 
Co., supra, p 328, lower left hand column), but for the res to be 
lost the setting aside of the attachment must certainly be on 
good grounds (unamendable defects). But a good ground to void 
a garnishment under in rem and in personam jurisdiction law 
certainly cannot be merely that: In personam jurisdiction has 
not been effected. The court can move to judgment regarding the 
seized property regardless of the lack of in personam 
jurisdiction. As is said by the H. L. Griffin Co. Court, supra, 
at 328, lower right hand corner, last paragraph, "If there be no 
such service or appearance of the defendant, then the proceeding 
is in the nature of in rem, or, more accurately speaking, quasi 
in rem, the only effect of which is to subject the property 
attached to the payment of the demand which the court may find 
to be due to the plaintiff." 
Lack of jurisdiction over the person does not deprive the 
court of the right to proceed quasi in rem and render judgment 
against the property seized. The court also has not only the 
power but the responsibility in such situations to determine the 
proper priorities to use of the seized property to satisfy any 
debt due from a defendant or defendants who have avoided in 
personam service of process. 
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The 0. S. Bankruptcy Court for the D i s t r i c t of Utah has 
a lso perpe tua ted the same p r i n c i p l e s . In i t s 1985 dec i s ion of In 
re McNeely, 51 BR 816, 818 , 819, 822 (B. C. Utah 1 9 8 5 ) , Judge 
Clark sa id : 
An a t t achment proceeding i s e s s e n t i a l l y a 
proceeding for the purpose of e s t a b l i s h i n g a 
l i en to aid in the col lec t ion of an unsecured 
debt , and the only way t h i s l i en can be 
e s t ab l i shed i s by s t r i c t l y adhering to every 
requi rement of the ru le . [ c a se s omi t t ed ] 
When proper ty i s levied upon pursuant to a 
wri t of a t t achment , the p la in t i f f acqu i r e s an 
inchoa te or cont ingent l i en in the proper ty 
a t t a ched . [ cases omi t t ed] The l i en acquired 
by a t t achment i s a ves ted i n t e r e s t of the 
a t t a c h i n g c r ed i to r , which affords spec i f i c 
s e c u r i t y for the s a t i s f a c t i o n of the debt , 
[ c a se s omi t t ed] So long as i t e x i s t s i t i s a 
charge on the a s s e t s and i s not subject to 
being d ives ted except by order of the cour t or 
payment of the judgment sought to be obta ined 
in t h e underlying a c t i o n . . . 
I t i s t rue t h a t upon the r end i t i on and 
docket ing of a judgment in favor of the 
p la in t i f f in an ac t ion in which a prejudgtment 
wri t of a t t achment has been i s sued and levied 
upon r e a l proper ty , the a t t achment l i en merges 
with the judgment l i en in the sense and to the 
extent t h a t t he re cannot be two sepa ra t e and 
d i s t i n c t l i e n s s u b s i s t i n g a g a i n s t the same 
proper ty—one a r i s i n g out of the a t t achment , 
and the o ther a r i s i n g out of the judgment, 
[case omi t t ed ] But notwithstanding the mer-
ger, the attachment l i en continues in e x i s -
tence for the purpose and with the e f f ec t of 
preserving the priority thereby es tabl i shed. . . 
Or, s t a t ed d i f fe ren t ly , en t ry of judgment will 
perfect the inchoa te l i en and the per fec ted 
l i en will r e l a t e back to the da te the wri t was 
levied upon. . . 
Whether or not judgment was ac tua l ly rendered 
by the s t a t e court p r io r to ent ry of the order 
for re l i e f does not af fect the na ture of the 
c r e d i t o r ' s l i en acquired pursuant to the wr i t s 
of a t t achment . Upon ent ry of judgment in 
favor of the p la in t i f f , the per fec ted l i en 
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r e l a t e s back to the levy of a t t achment . 
[Emphasis added] 
The Court of Appeals dec i s ion i s so decidedly a g a i n s t 
the law in t h i s s t a t e t h a t t h i s honorable Supreme Court needs to 
exe rc i se i t s power of review and grant c e r t i o r a r i . Otherwise f 
improper law and confusion will creep in to a very impor tant 
segment of the law - the law of in rem and quasi in rem a c t i o n s . 
Of equal importance i s the p rese rva t ion of the r i gh t of c i t i z e n s 
to move a g a i n s t proper ty of absconding debtors who e i t h e r f lee 
the s t a t e f conceal themselves from servicer or play games with 
j u s t i c e in an effor t to thwar t the law from exe rc i s ing 
j u r i s d i c t i o n to pay for ob l iga t ions . 
This case i s a per fec t example of defendants t ry ing to 
defea t the law and j u s t i c e . The defendants de l ibe ra te ly and 
in t en t iona l ly t r i e d to avoid s e r v i c e . R81r 1196-97 f 1212-25 
However, in rem j u r i s d i c t i o n over the Garnishee Deseret Bank 
and the proper ty se ized a t Deseret Bank (bank accounts of 
approximately $16,000.00) was effected by Rone. R1073, 1202# 
1203, 1229 No a t t ack upon the j u r i s d i c t i o n over the garn ishee 
or the bank's funds has been r a i s ed in t h i s ca se . J u r i s d i c t i o n 
in rem e x i s t s and the court has not l o s t i t s j u r i s d i c t i o n to 
determine p r i o r i t i e s and d ispose of the proper ty according to 
proper p r i o r i t i e s . 
THERE WERE MISTAKES AND CLEARLY ERRONEOUS FINDINGS MADE 
BY THE TRIAL COURT 
In t h e new k e y c a s e of Adams v Gubler , 731 P2d 494 (Utah 
December 31, 1986), t h i s h ighes t s t a t e court subs t i t u t ed the 
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clearly erroneous s tandard for review of f indings based upon the 
new Utah Constitution Article VIII e f f ec t ive July 1, 19 85 
removing the double s tandard of review in law and equi ty c a se s 
and the new Rule 52(a) of the Utah Rules of Civi l Procedure 
e f fec t ive January l f 19 87. "Clearly er roneous" has s ince been 
held synonymous with "clear error" (Newmeyer v Newmeyer, 69 Ut« 
Adv. Rep. (Utah October 13, 1987) and "a de f in i t e and firm 
convic t ion t h a t a mis take has been made." Western Kane County 
Special Service Dis tr ic t No. 1 v Jackson Cattle, 744 P2d 1376 
(Utah October 29, 1987) 
The t r i a l cour t should cons ider a re tu rn of s e r v i c e of 
p rocess prima fac i e evidence of s e rv i ce with a presumption of 
c o r r e c t i v e n e s s unless the i n v a l i d i t y or absence of s e r v i c e i s 
shown to i t by clear and convincing ev idence . Carnes v Carnes, 
668 P2d 555, 557 (Utah 1983) [Emphasis added] 
Clear and convincing evidence f "c l inches what might be 
otherwise only probable to the mind," Greener v Greener, 212P2d 
194, 204-205 (Utah 1949) 
But t h i s cour t said p r io r to the 1985 c o n s t i t u t i o n a l 
amendment and 1987 Rule 52(a) changes t h a t "clear preponder-
ance" i s the s tandard of review of f ind ings even if t he s tandard 
of proof in the t r i a l court i s c lear and convincing ev idence . 
But f indings in such a case will be upse t if the supreme court i s 
convinced t h a t a manifes t i n j u s t i c e has been done." Horton v 
Horton, 695 P2d 102 (Utah 1984) 
In t h i s c a se r the Court of Appeals sa id t h a t t h e r e was no 
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showing t h a t the evidence was i n su f f c i en t to support the 
f ind ings . CA 6:first paragraph The Court of Appeals a t CA8 
refer red to the t r i a l c o u r t ' s f inding no. 2 (R738, FF2:2) which 
r e a d s : 
That none of the Defendants in the i n s t a n t 
case were, a t any re levan t t i m e , bus ines s 
e n t i t i e s o ther than sole p r o p r i e t o r s h i p s of 
ind iv idua l Defendants opera t ing under assumed 
names. 
The Court of Appeals uses t h i s f inding to show t h a t no 
defendants were served to acqui re in personam j u r i s d i c t i o n over 
the person of any of the defendants . But the uncontroverted 
evidence i s t h a t Kurt Vreeken and Fred Vreeken were in personam 
before the court by general appearances. The f i l ing of an 
answer i s a genera l in personam appearance . Barber v Calder, 
522 P2d 700, 702 (Utah 1974) Kurt Vreeken and Fred Vreeken 
served an answer and counterclaim in Rone's case on May 20, 
1983 (R1087) which was f i led with the court June 7, 1983! R1078 
They made a general appearance in Rone's c a se . 
The problem with the t r i a l cou r t ' s f inding no. 2 i s t h a t 
i t does not go fa r enough. I t f a i l s t o i n d i c a t e which 
ind iv idua l s i t found used the assumed bus ines s t i t l e s . I t i s 
c ruc i a l to a de te rmina t ion of in personam j u r i s d i c t i o n to know 
who the ind iv idua l s were who were using the assumed names 
because Utah law i s a l ready firmly e s t ab l i shed to the e f fec t : 
There i s no ques t ion in law, e i t h e r as to a 
con t rac t entered in to by a person under an 
assumed or f i c t i t i o u s name being va l id . The 
law looks to the i d e n t i t y of the indvidual , and 
when t h i s i s e s t ab l i shed the ac t i s binding 
upon him and o t h e r s , i r r e s p e c t i v e of the name 
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he has assumed. State v Tinnin, 232 P543, 545 (Utah 1925) 
This court has also said, "The ends of jus t ice are not 
bes t served by being unduly concerned with n ice t ies as to names 
or t i t l e s . To accomplish i t s objectives i t i s often necessary to 
disregard technica l i t i es of nomenclature and look to substance 
and to the basic r ights of the par t ies involved. Lang v Lang, 
403 P2d 655, 657 (Utah 1965) 
The assumed name and the individual using the d/b/a 
designation are interchangeable and, "naming a sole proprietor 
defendant under his trade name [ i s ] the same as naming the 
defendant individually." Thomas v Colvin, 592 P2d 982, 983, and 
cases cited therein (Oklahoma 1979) 
If Kurt and Fred Vreeken were using the assumed names 
as found by the t r i a l court, they are one and the same. Their 
general appearance was as good as serving them in person rather 
than through Keith Vreeken. If Keith Vreeken was also one of 
the individuals using assumed names, service on him was also in 
personam and no agency question had to be decided. Our Rule 4 
i s blurry on the subject of assumed and f i c t i t ious names. The 
Supreme Court needs desperately to clarify th i s law and rule tha t 
service on a f i c t i t ious name i s the same thing as service on the 
assumer of the name and as in Thomas v Colvin, supra, "naming a 
sole proprietor defendant under his trade name [ i s ] the same as 
naming the defendant individually. 
The t r i a l court was clearly mistaken. I t did not take 
notice of the general appearance of Kurt and Fred Vreeken. 
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DNAMENDABLE DEFECTS IN DEMETROPOULOS1 PRE-JODGMENT 
ATTACHMENT GAVE RONE RIGHT TO INTERVENE 
Quest ions not reached by the Court of Appeals because 
of i t s mistaken d i s p o s i t i o n on j u r i s d i c t i o n a l grounds but which 
need r e so lu t ion in t h i s s t a t e once and for a l l a r e : 
F i r s t of a l l , t h e r e i s an unclear ques t ion about the 
adhearance or unadhearance by t h i s court to the p reva i l ing 
United S t a t e s s tandard t h a t i n t e rven t i on i s proper by junior l i en 
c la imants to c o n t e s t the v a l i d i t y of sen ior l i e n s when the re are 
unamendable a s opposed to amendable de fec t s involved. 
This cou r t ' s dec i s ion of Houston Real Estate Investment 
Co v Hechler, 138 P 1159 (Utah 1914) l e f t a cloud as to the 
pos i t i on of our s t a t e regard ing r i g h t t o in te rvene when the re a re 
unamendable d e f e c t s . The dictum of J u s t i c e Frick did not 
express ly c lar i fy t h i s . J u s t i c e F r i ck ' s comments, through c lose 
examina t ion , are cons i s tent with the holding in Wichita Nat. 
Bank v Wichita Produce Co., 54 P 11 (Kansas 1898) t o the e f fec t 
t h a t a junior a t t a c h i n g c red i to r can in te rvene but only for 
d i spu t ing v a l i d i t y based upon unamendable imper fec t ions which 
render the proceeding void. The Witchita case i s the majority 
rule in t h i s na t ion . I s i t the law in Utah? 
Secondly, t h i s court needs to decide if de fec t s which 
were unamendable ex i s t ed in Demetropoulos1 pre- judgment a t -
tachment proceeding . 
Glenn v Ferrell, 304 P2d 380f 382 (Utah 1956) held t h a t 
a t t achment procedure must be complied with and, "where t he r e i s 
a defec t which i s j u r i s d i c t i o n a l in na tu re , i t must not be 
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disregarded," and , "the word 'must1 is mandatory unless some 
compelling reason indicating a contrary intent appears.11 
This highest court then decided Bank of Ephraim v Davis, 
581 P2d 1001, 1005, 1006 (Utah 1978) which held, "Failure of the 
sheriff to file an inventory with the return," together with 
failure to comply with Rule 6 4C(h) regarding the inventory and 
memorandum to be obtained and filed within 2 0 days after 
receipt, "rendered the [attachment] proceeding [in question] 
void." 
In this case, Demetropoulos made several amendable and 
several unamendahle errors in its pre-judgment attachment 
proceeding. Amendable was the failure to include an expiration 
deadline for the writ of no longer than 10 days (R405, 404) as 
required by Rule 64A(3). Onamendable were several defects 
including (1) failure to obtain a new writ and serve it after the 
first writ died a judicial death after 10 days from issuance for 
lack of notice to defendants (R81), the return and inventory was 
not filed within 20 days after it was received (R404) in 
violation of Rule 64C(h), the inventory was filed over 7 months 
after it was received by the sheriff (R408, 406, 404), the 
inventory was defective because it did not detail with sufficient 
distinctiveness, the property seized as required by Rule 64C(h), 
the serving officer failed to ask for a memorandum of credits 
(R1194), and the appropriate writ was not used. A writ of 
garnishment under Rule 64D was appropriate for seizing assets 
in the possession of third parties while attachment by way of 
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Rule 64C was appropr ia te for s e i z i n g other a s s e t s of the 
defendants located in the s t a t e . 
THE COURT OP APPEALS HAS UNJUSTLY AND UNCONSTITUTIONALLY 
CRITIQUED RONE'S APPELLATE BRIEF BY USING RULES NOT IN 
EFFECT AT THE TIME THE BRIEF WAS PREPARED AND FILED 
The Utah Rules of Civi l Procedure "were designed to 
provide a pa t t e rn of r egu la r i t y of procedure which p a r t i e s and 
cour t s could follow and rely upon." Drury v Lunceford, 415 P2d 
662 (Utah 1966)) 
The Court of Appeals took i t upon themselves to become 
not only a d i spense r of j u s t i c e but a c r i t i c of Mr. Rone's 
appel la te brief . The Supreme Court has exclus ive appel la te 
rule making power. Article VIII-4 and UCA 78-2-4(1 ) . But the 
Court of Appeals i s c r ea t ing t h e i r own s ty le book by jud ic ia l ly 
l e g i s l a t i n g a r t i s t i c c r e a t i v i t y . 
They have compounded t h e i r excess j u r i s d i c t i o n by using 
ru les for content and form as a premise to c r i t i que Mr. Rone's 
br ief which were not in force or adopted by t h i s h ighes t supreme 
cour t a t the t ime Mr. Rone's brief was prepared and f i led . They 
make excuse in Note 3 of t h e i r opinion (CA3:note 3) t h a t the new 
ru les were "an t i c ipa ted" , were intended by the advisory 
committee to govern from the da te of t h e i r implementat ion and 
imply t h a t s ince d ra f t s of the new ru les were c i rcu la ted to bar 
members, ru les not in e f fec t should be followed. 
Should the p r inc ip le of " r e l i ab i l i t y " be replaced by 
"an t ic ipa t ion"? To do so i s the embarkation to anarchy, not 
order . Rule 75(p) governed the content and form of b r i e f s when 
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Rone's was f i led . 
OCA 68-3-3 has been watered for app l ica t ion to laws 
which do not c r e a t e , en large , e l imina t e , or des t roy ves ted or 
cont rac tua l r i g h t s (Carlucci v Utah State Indus. Com'n, 725 P2d 
1335 (Utah 1986)) , but i t can be applied when a law a l t e r s the 
subs tance of or the amount of penal ty of an ac t i on . State v 
Norton, 675 P2d 577, 584, 585 (Utah 1984) 
The Norton case a lso said a law can be barred by the ex 
post facto c lauses of the c o n s t i t u t i o n s if i t i s applied to a 
vested right or increases punishment. Norton, supra, 587 An 
"expectancy" of a r i g h t i s not v io l a t i ve of the ex post facto 
clauses of t he s t a t e and federa l c o n s t i t u t i o n s but depr iva t ion of 
a defense or, "a procedure t h a t has accrued to the defendant's 
benefit" i s . Norton, supra, 587. 
When a br ief i s prepared and f i led under c e r t a i n content 
and form guide l ines opera t ing and in e f fec t a t the t ime of 
p repa ra t ion , a r i g h t v e s t s to have the content and form of t h a t 
br ief examined only by those rules which were in e f f ec t when and 
at the moment i t was prepared and lodged with the court. 
Rule24(k) of the new Supreme Court and Court of Appeals Rules 
fu r the r c r e a t e s punishment which did not e x i s t under Rule 7 5(p) 
of the old URCP. The Court of Appeals not only v io la ted UCA 
68-3-3 but a lso the ex post facto c l auses of the Utah and Federal 
c o n s t i t u t i o n s . 
Thirdly, the Court of Appeals exceeded t h e i r j u r i s d i c t i o n 
by jud ic ia l ly l e g i s l a t i n g speech in cont ravent ion of freedom of 
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speech guarantees. The correct way to address briefs is as the 
Supreme Court has done in the past—prosecuting the appeal 
solely upon the judgment roll. In re Lavelle's Estater 248 P2d 
372 (Utah ) Philosopher Elbert Hubbard said regarding 
writing: 
...[A] stationary language is a dead o n e -
moving water only is pure--and the well that 
is not fed by springs is a breeding-place for 
disease. Let men express themselves in their 
own way, and if they express themselves 
poorlyf look you, their punishment shall be 
that no one will read them. The Philosophy of 
E l b e r t Hubbard, 1 9 3 0 , p 135 (New York: Wm. H. 
Wise & Co . ) 
The Court of Appeals opinionf if not reversed^ only gives 
unjust litigants one more tool to blurr the eyesight of justice 
and thwart i ts clear implementation. The opinion of the Court 
of Appeals is slanderous. It gives the impression that counsel 
for Rone did not follow rules, but he did. He relied upon and 
submitted his brief under the guidelines of Rule 75 (p) in effect 
at the time. 
WHEREFORE petitioner Rone very respectfully requests 
;hat hfjs petition be granted. DATED this f\\/\/f [ day of 
, 1988. 
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CERTIFICATE OF SERVICE 
I hereby c e r t i f y t h a t four (4) c o p i e s of the f o r e g o i n g 
P e t i t i o n for Writ of Cert iorar i were served upon each Respondent 
here in by p l a c i n g four (4) c o p i e s of s a i d P e t i t i o n in a s e c u r e l y 
s e a l e d e n v e l o p e , and d e p o s i t i n g the same in the United S t a t e s 
mai l , with f i r s t - c l a s s p o s t a g e a f f i x e d , addres sed to Robert H. 
Wilde, Stephen W. Cook & A s s o c , P.C., 6925 Union Park Center , 
St . 490, Midvale, UT 84047 on t h i s 8th day of July 1988 . 
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1 George M. McCune 
(j 
